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Sexuality-based asylum seekers’ 
experience in their case hearing 
interviews in the United States 
 

EXECUTIVE SUMMARY 
 

This policy brief analyzes the interview experience of 
LGBTQ+1 asylum seekers2 during the affirmative asylum 
process under the authority of U.S. Citizenship and 
Immigration Services (under the Department of 
Homeland Security). During the interview with an 
asylum official, queer asylum claimants are expected to 
establish credibility of their sexuality or gender identity. 
It has been found that the credibility test is carried out 
in terms of the “social visibility” criteria - disregarding 
the applicant’s personal perceptions and experiences of 
difference and stigma, and putting weight on the asylum 
officer’s personal judgement of “what it means to be 
queer.” A lack of understand of the dynamics and risks 
associated with persons making claims based on their 
sexual orientation or gender identity results in a 
significant number of cases being rejected solely 
because of the “unfulfilled” credibility requirement; 
which in turn leads many applicants to perform 
stereotypical aspects of their identity during the 
interview to appear more convincing. In addition, many 
asylum officials lack the necessary knowledge and 
training to effectively assist vulnerable LGBTQ+ needs, 
which results in invasive and insensitive questioning and 
excessive mental distress for the asylum applicant. 
Lastly, all asylum applicants are disadvantaged because 
legal assistance remains a privilege, not a right –  
violating the due process clause entrenched in the U.S. 
Constitution3. After identifying the main issues with the 
asylum process, the brief addresses the U.S. 

 
1 The acronym LGBTQ+ stands for self-identified lesbian, gay, bisexual, 
transgender and queer. The “+” sign is meant to refer to the idea that the 
term is all-inclusive and does not exclude any other sexual or gender identity. 
Throughout the brief, an all-encompassing term “queer” may be used to 
refer to the LGBTQ+ individuals. 
2 According to the American Immigration Council, an asylum seeker is a 
person who seeks protection from persecution from inside the United States 
or at the border. In contrast, a refugee is a person who applies for protection 
from outside the U.S. 
3 The 5th and 14th Amendments to the U.S. Constitution contain a due 
process clause. 
4 Committee on Sexual Orientation and Gender Diversity. (2019). “LGBTQ 
Asylum Seekers: How Clinicians Can Help.” American Psychological 

Department of Homeland Security with three 
recommendations that seek to better assist LGBTQ+ 
individuals in putting forward their asylum claims. 
 

BACKGROUND 
 
LGBTQ+ individuals are persecuted, imprisoned, and 
sometimes sentenced to death based on their sexual 
orientation or gender identity.4 Today, 72 jurisdictions 
criminalize same-sex sexual activity; in 12 countries 
LGBTQ+ individuals are sentenced by death.5 Many of 
these individuals seek protection in foreign countries 
through the asylum procedure. In the U.S. LGBTQ 
identity is recognized as grounds for political asylum.6 
According to the Refugee Act of 1980, individuals 
seeking refugee status must prove that they have a well-
founded fear of prosecution in their home country, and 
that this prosecution is "for reasons of race, religion, 
nationality, membership of a particular social group or 
political opinion".7 The first asylum to an LGBTQ+ 
individual was granted in 1990 in a Toboso-Alfonso case.  
In 1994, the case was declared precedent by Attorney 
General Janet Reno. Since then, the U.S. grants asylum 
to LGBTQ+ individuals in regards to their membership to 
a particular social group. 
 

THE AFFIRMATIVE ASYLUM PROCESS 
 

Affirmative asylum process is available to any foreign 
national, present in the United States or arriving at the 
port of entry. A distinctive part of the process, that 
differentiates it from the defensive asylum process, is an 
interview with an asylum officer, during which “asylum 
officers determine if the applicant meets the definition 
of a refugee, is credible, is not barred from obtaining 
asylum, and warrants a grant of asylum as a matter of 
discretion.”8 

Association. [Brochure] Retrieved from: https://www.apa.org/images/lgbtq-
asylum-seekers_tcm7-255646.pdf (accessed November 16, 2019) 
5 Human Dignity Trust. “Map of Countries that Criminalize LGBT People.” 
Retrieved from: https://www.humandignitytrust.org/lgbt-the-law/map-of-
criminalisation (accessed November 16, 2019) 
6 Tiven, R. B., Neilson, V. (2016). “Working with lesbian, gay, bisexual, and 
transgender immigrants.” F. Chang-Muy & E. P. Congress (Eds.), Social work 
with immigrants and refugees (p. 257-267). New York, NY: Springer 
7 Meisner, Doris M. (1990). “The Refugee Act fo 1980: what have we 
learned?” Revue Européenne des Migrations Internationales, 6-1, p. 129-
140. 
8 Mossad, Nadwa. (2019). “Annual Flow Report. Refugees and Asylees: 
2017.” Washington, D.C: U.S. DHS Office of Immigration Statistics. Retrieved 
from: 
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Affirmative asylum application process is for individuals 
already in the United States who are not detained, and 
arrived to the country under a visa. They must initiate 
their claim with the United States Citizenship and 
Immigration Services (“USCIS”) within one year of their 
arrival. An applicant will then receive a Notice to Appear 
for an interview with an asylum official at their local 
asylum office. During the interview, the official 

challenges the applicant on why they are seeking 
asylum and whether their claim is credible.9 The asylum 
official decides whether the case is approved or denied. 
If approved, the asylum seeker receives refugee status 
and is able to apply for permanent residence after one 
year. If the case is denied, the asylum seeker may appeal 
to have their claim heard by a judge in an immigration 
court.

 
 

FINDING I. THE “SOCIAL VISIBILITY” REQUIREMENT FOR 
SEXUAL AND GENDER IDENTITY LEADS TO 

“PERFORMANCE”OF SEXUALITY 
 

Credibility assessment is key in establishing whether 
asylum seeking individuals satisfy the conditions for 
refugee status. In the affirmative asylum process, the 
assessment is carried out during an interview with an 
asylum officer, where the officer seeks to determine the 
credibility and truthfulness of the applicant’s 
membership to a particular oppressed or marginalized 
social group – in this case, whether an applicant is 
genuinely queer. 
The  USCIS Office Training module on adjudicating 
LGBTQ+ refugee and asylum claims sets forth social 
visibility or social distinction (i.e., “whether the actual or 
imputed characteristic is "easily recognizable and 
understood by others to constitute a social group."”10) 
as the most effective criteria for determining the 
credibility of the claimant’s sexual or gender identity. 
Social visibility does not mean that the trait should be 
visible to the eye per se, but rather that the trait should 
be "highly recognizable by others in the country in 
question."11  
UNHCR’s guidelines state that the assessment of 
credibility “needs to be undertaken in an individualized 

 
https://www.dhs.gov/sites/default/files/publications/Refugees_Asylees_20
17.pdf (accessed November 6, 2019) 
9 U.S. Citizenship and Immigration Services. “Preparing for Your Asylum 
Interview.” Retrieved from: https://www.uscis.gov/humanitarian/refugees-
asylum/asylum/preparing-your-asylum-interview (accessed November 6, 
2019) 
10 USCIS Citizenship and Immigration Services. (2011). “RAIO Directorate – 
Officer Training. Combined Training Course. Guidance for Adjudicating 
Lesbian, Gay, Bisexual, Transgender, and Intersex (LGBTI) Refugee and 
Asylum Claims. Training module.” Retrieved from: 
https://www.uscis.gov/sites/default/files/USCIS/Humanitarian/Refugees%2
0%26%20Asylum/Asylum/Asylum%20Native%20Documents%20and%20Stat
ic%20Files/RAIO-Training-March-2012.pdf (accessed November 16, 2019) 
11 Ibid. 

and sensitive way”12. Yet, asylum officers neglect the 
applicant’s personal perceptions and experiences of 
difference and stigma. The ultimate asylum decision is 
based solely on the asylum officer’s impression and 
personal judgement, which have a record of being 
inconsistent, and are highly dependent on the cultural 
norms of the host country and the subjective 
understanding of “what it means to be queer”13. In 
result, a significant number of asylum applications are 
rejected entirely because of the credibility issue (see 
Figure 1), with strong asylum cases failing because the 
claimant is “not perceived as gay enough”14. 
Fearing persecution, queer asylum seekers had to find 
ways to conceal their sexuality or gender identity for 
safety - downgrading characteristics that would typically 
identify them as LGBTQ+. However, prompted by the 
social visibility requirement, queer applicants are 
compelled to perform stereotypical aspects of their 
identity – either through being “out” or gender non-
conformity –  in order to establish a credible and 
authentic case of their queerness in the eyes of the 
asylum officer, and leading to often traumatic 
experiences15. 

 
 
 

12 United Nations High Commissioner for Refugees. (2012). “Guidelines on 
International Protection No. 9. Claims to Refugee Status based on Sexual 
Orientation and/or Gender Identity within the context of Article 1A(2) of the 
1951 Convention and/or its 1967 Protocol relating to the Status of 
Refugees.” Retrieved from: https://www.unhcr.org/509136ca9.pdf 
(accessed November 16, 2019). 
13 Kagan, M. (2003) “Is Truth in the Eye of the Beholder? Objective 
Credibility Assessment in Refugee Status Determination.” Georgetown 
Immigration Law Journal 17: 367-415, p. 368. 
14 Heller, P. (2009). “Challenges facing LGBT asylum-seekers: The role of 
social work in correcting oppressive immigration processes.” Journal of Gay 
& Lesbian Social Services, 21(2-3), p. 294-308. 
15 Ibid. 
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FINDING II. INVASIVE QUESTIONING REPRESENTS A 
SERIOUS FORM OF OPPRESSION AGAINST AN ALREADY 

MARGINALIZED GROUP 
 
During the interview process, applicants are expected to 
relive their most personal and, sometimes, traumatic 
experiences. However, speaking candidly about one’s 
sexuality or gender identity may carry significant 
complexity for anyone, but especially for an LGBTQ+ 
asylum seeker from another culture. In many cases, 
applicants may lack the necessary vocabulary around 
sexuality, fear discrimination within their ethnic migrant 
communities, be reluctant to relive past trauma or delve 
into intimate matters, all of which may potentially 
become a significant barrier to asylum16.  
Many asylum officials lack the knowledge and training 
to assist vulnerable LGBTQ+ migrant needs, which 

 
16 Steggert, Bobby. “A World Report on the LGBT Immigrant Experience.” 
Queer Detainee Empowerment Project. Retrieved from: 
https://www.uua.org/sites/live-
new.uua.org/files/world_report_lgbt_immigrant_experience.pdf (accessed 
November 16, 2019) 
17 McGuirk, Siobhan. (2018). “(In)Credible Subjects: NGOs, Attorneys, and 
Permissible LGBT Asylum Seeker Identities.” Political and Legal 
Anthropology Review 41: p. 4–18 
18 United Nations High Commissioner for Refugees. (2010). “Discussion 
Paper: The Protection of Lesbian, Gay, Bisexual, Transgender, and Intersex 
Asylum-Seekers and Refugees.” Retrieved from: 
https://www.refworld.org/pdfid/4cff9a8f2.pdf 
 (accessed November 16, 2019). 
19 Steggert, Bobby. “A World Report on the LGBT Immigrant Experience.” 
Queer Detainee Empowerment Project. Retrieved from: 
https://www.uua.org/sites/live-

results in invasive, insensitive and prejudiced 
questioning, and excessive mental distress for the 
asylum claimant1718. An estimated 1/5 of asylum 
interviews contain stereotyping, and a 1/10 contain 
inappropriate and sexually explicit questioning19. 
Furthermore, the Trump administration has allowed 
border agents to conduct initial asylum interviews. 
Reportedly, they receive only 5 weeks of training from 
USCIS, further putting into question the appropriate 
level of knowledge and training of the interviewing 
staff20. The UN High Commissioner for Refugees has also 
called for improved training in their 2008 Guidance 
Note on Refugee Claims Relating to Sexual Orientation 
and Gender Identity21. Providing continuing training for 
personnel involved in LGBTQ+ asylum cases is especially 
important in seeking to eradicate cultural 
misunderstandings and facilitate better decision-
making. Sociological research has pointed at LGBTQ+ 
cultural competency training as a means to aid the 
asylum officers’ ability to properly communicate with 
people coming from different cultural backgrounds and 
better grasp the dynamics and risks associated with 
persons making claims based on sexual orientation or 
gender identity22. 
 
FINDING III. LEGAL ASSISTANCE FOR LGBTQ+ ASYLUM 

SEEKERS REMAINS A PRIVILEGE, NOT A RIGHT 
 

If they can afford so, the asylum seeker may consult and 
bring their attorney to the interview. However, no free 
legal assistance is provided for the claimant at any stage 
of the asylum application process.23 Those without 
sufficient financial resources may seek legal aid from 
pro bono services and NGOs. Furthermore, the claimant 

new.uua.org/files/world_report_lgbt_immigrant_experience.pdf (accessed 
November 16, 2019) 
20 Nathan, Debbie. (2019). “An asylum officer speaks out against the trump 
administration’s “supervillain” attacks on immigrants.“ Retrieved from: 
https://theintercept.com/2019/09/13/asylum-interview-immigration-
trump/ (accessed November 16, 2019) 
21 United Nations high Commissioner for Refugees. (2008). “Guidance Note 
on Refugee Claims Relating to Sexual Orientation and Gender Identity.” 
Retrieved from: https://www.refworld.org/docid/48abd5660.html 
(accessed November 16, 2019). 
22 La Violette, Nicole. (2013). “Overcoming problems with sexual minority 
refugee claims: is LGBT cultural competency training the solution?” In 
Fleeing Homophobia, (p. 207-234). Routledge. 
23 Ibid. 

    SOTO VEGA V. GONZALEZ (2006) 
“The asylum-seeker, Jorge Soto Vega, began life 
in a small town in Mexico where as a young man 
he was beaten, abused, teased, and tormented 
by family, classmates, and community due to his 
homosexuality. According to Soto Vega's 
appellate brief, the unpublished IJ decision 
stipulates that Soto Vega could evade future 
persecution in Mexico by covering his gay 
identity. Under the paradigm suggested by the 
IJ's decision, an asylum-seeker must prove to be 
“gay enough” to face future persecution.” 
(Soto Vega v. Gonzalez, 183 Fed. Appx. 627. 9th Cir. 2006. 
“Petitioner's Opening Brief at 6–8, (No. 04-70868)”. Retrieved 
from: http://data.lambdalegal.org/pdf/319.pdf (accessed 
November 16, 2019). 

Figure 1 
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is responsible for bringing their own interpreter if 
they are not comfortable speaking English.24 
Having expert resources makes an significant 
difference in the asylum seeking process. According 
to TRACK Immigration Project, if the applicant has 
an attorney, their chance of obtaining asylum is 
statistically five times higher.25 In 2017, 90% of 
cases by claimants without an attorney were 
denied, whereas nearly half of applicants with 
representation were successful in gaining asylum26 
(see Figures 2 and 3). 
Given further complication and sensitivity of the 
LGBTQ+ asylum application process (as was 
discussed in Findings I and II), legal assistance is of 
pivotal importance in determining whether the 
asylum claim based on sexuality or gender identity 
will be accepted or not. Having a lawyer present 
during the interview process could potentially lead 
to a healthier and more safe interview experience 
for queer applicants. However, no data is available 
to compare the success rate of an application that 
was assisted by a lawyer for LGBTQ+ asylum seekers 
specifically. 
 

 
 

RECOMMENDATIONS 
 

1. Assessment of credibility of sexual or gender identity should be undertaken in “an individualized and 
sensitive way”, following the UNHCR Guidelines. 

• Currently, asylum officers assess the credibility of the applicant’s sexual or gender identity based 
on whether it is socially visible and distinct. 

• The ultimate asylum decision is dependent on the asylum officer’s impression and personal 
judgement, which have a record of being inconsistent , and are affected by cultural bias of “what 
it means to be queer”. 

• As a result, the current process forces applicants to perform stereotypical aspects of their identity, 
leading to often traumatic experiences. 

• Following UNHCR Guidelines and approaching each case in an individualized and sensitive manner 
could potentially improve objectivity, fairness and equity of the credibility determination process. 

• More focus should be put on how an applicant perceives their own sexuality or gender identity, 
individual experiences of stigma and difference, rather than how applicants conform to the 
understanding of sexuality or gender identity in the host country, and the visibility of their 
difference. 

 

 
24 Ibid. 
25 TRAC Immigration. (2017). “Asylum Representation Rates Have Fallen 
Amid Rising Denial Rates.” Retrieved from: 

https://trac.syr.edu/immigration/reports/491/ (accessed November 16, 
2019) 
26 Idem. 

Figure 1. Immigration Asylum Decisions: All Cases 

Figure 2. Immigration Asylum Decisions: Cases with Representation 
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2. Provide continuing professional training for personnel involved in LGBTQ+ asylum cases. 
• Many asylum officials lack the knowledge, training, and tools to effectively assist vulnerable 

LGBTQ+ migrant needs, which results in invasive, insensitive and prejudiced questioning, bias, and 
excessive mental distress for the asylum claimant. 

• Continuing professional training that focuses on improving cross-cultural competences is an 
effective27 means to eradicate cultural bias and facilitate better decision-making. 

3. Legal assistance for all asylum seekers should be made a right, not a privilege, in order to improve fairness 
in processing asylum claims. 

• The government does not provide free legal assistance to asylum seekers and fails to guarantee 
their rights to due process. 

• Applicants may bring their attorney to the interview only if they can afford to hire one. However, 
many applicants are not authorized to work and are in a dire financial situation. 

• If applicant has an attorney, their chance of obtaining asylum is statistically five times higher. 
• Given the sexuality element, LGBTQ+ asylum cases are especially complicated, and would thus 

immensely benefit from free legal assistance.
Word count: 1908 
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