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Forced marriage is one of the most prevalent forms of
modern slavery in the 21st century globally. Child
marriage is a form of forced marriage and constitutes
one of the three kinds of forced marriages. India has
one of the highest rates of child marriage globally,
and India’s twenty-four million underage child brides
constitute nearly half of all child brides in the world.
It is in this context that the present toolkit has been
authored to analyse and document the incidence of
forced marriages, especially child marriages in India
and study best practices to combat the phenomenon.
To comprehend the reasons which allow the
perpetuation of this abhorrent practice, we examine
the socio-cultural context in India and identify
patriarchal practices of dowry and male marriage
squeeze in Northern Indian States. We go on to
examine the international and regional legal
framework which addresses forced, early and child
marriages in international human rights law. The
third part of the toolkit demonstrates the deep
entrenchment of this practice in the economic crisis
in India, comparing the demographical, socio-cultural
and legal-political structures in Malawi and India to
determine effective recommendations for Indian
scenario. The toolkit concludes with
recommendations to Government Policy Analysts and
NGOs for empowerment techniques of victims.  

Key words: Forced Marriage, Child Marriage, Socio-
Cultural Context, India, Malawi, Policy
Recommendations
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EXECUTIVE
SUMMARY



The objective of the present toolkit is to analyze the incidence of
forced marriages in India- a continuing form of modern slavery in
the 21st century. The question we seek to answer is how to combat the
practice of forced marriages in India. To that end, we examine the
phenomenon of modern slavery, the definition of forced marriages,
domestic law identifying and criminalizing the practice, the
international law on the subject matter and provide evidence of
best practices by studying the case of Malawi. The toolkit concludes
with recommendations to Government policy makers and NGOs in
India. 

Slavery is most typically viewed as an obsolete, pre-modern form
of labour practice that has now been successfully replaced by more
humane practices. Though slavery is universally prohibited, and
individual rights are protected through national and international
laws, it persists in several forms and contexts in the modern world,
including bonded labour, traditional slavery, trafficking and forced
labour, and is not merely a part of history (ILO, n.d.). The ILO
estimated in 2016 that 40.3 million people are in modern slavery,
including 24.9 million in forced labour and 15.4 million in forced
marriage. It has been found that women and girls are
disproportionately affected by modern slavery and they account
for 99% of the victims in the commercial sex industry (ILO, 2017).
The term ‘modern slavery’ is itself not explicitly defined under
international law, but the last few years have seen an intensification
in terms of global action against exploitative forms of coercion
referred to as slavery, forced labour, human trafficking and
institutions and practices similar to these. Modern slavery has been
used as an umbrella term to cover these forms of exploitation.

INTRODUCTION

What is Modern Slavery?
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The 2016 Global Slavery Index has defined slavery as “situations of
exploitation that a person cannot refuse or leave because of threats,
violence, coercion, abuse of power or deception” (Rego et. al., 2018).
Modern forms of slavery include debt bondage, child slavery,
domestic servitude, forced labour and forced marriage. The Global
Slavery Index (2018) has listed India as the country with the most
modern slaves worldwide and the number is estimated at nearly 14
million. According to Slavery Index Study on India, the country
exhibits ‘the full spectrum of different forms of modern slavery’,
including bonded labour, forced marriages, child labour and sex
trafficking.

Towards answering the question of practices to address and combat
forced marriages in India, it is important to understand the
magnitude and meaning of the problem. Forced marriage has been
defined as a union where one or both parties did not consent and
often involve forced labour, sexual exploitation and domestic
servitude. There are three main types of forced marriage: the
forced marriage of adults, child marriage or trafficking for
marriage. 

The prevalence of forced marriages in India is better understood in
its socio-cultural context which perpetrates the practice. Although
it is illegal for girls under the age of 18 to marry in India, the
country is home to the largest number of child brides in the world,
accounting for a third of the global total of 12.5 million, according
to UNICEF (Girls Not Brides, n.d.). Remarkably, incidence of child
marriages has reduced from 49% to 30% in South Asia over the last
decade (UNICEF, 2020).

Dowry is perhaps the most significant and harmful of the practices
perpetrating a culture of forced and child marriages in India,
wherein the bride’s family pays the groom and his family through
gifts, the transfer of property or money for them obliging the girl
with marriage. The custom of dowry is strongly rooted in India’s
patriarchal construct and despite being declared illegal, remains a
prevalent practice. 

What is Forced Marriage?

Socio-Cultural  Context of India 
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Another significant phenomenon exacerbating the practice
of forced marriages is the “male marriage squeeze” in
several North Indian States, wherein due to skewed sex
ratios resulting from female infanticide or illegal sex-
selective abortions, there is an absence of local women
available for marriage. “Brokers” are employed to facilitate
marriages between these men and women from other
Indian States where brides are manipulated, abducted and
coerced into marriage with older, alcoholic, separated,
divorced or financially unstable men for cheap rates. 



REGIONAL AND
INTERNATIONAL LAW IN
COMBATING CHILD, EARLY
AND FORCED MARRIAGE
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To address the phenomenon of forced marriages including child
marriages, international legal frameworks exist which obligate
State Parties to implement policies to fulfil their duties. In
ECPAT International and Plan International’s joint report
Unrecognised Sexual Abuse and Exploitation of Children in
Child, Early and Forced Marriage (2015), child, early and forced
marriage have been highlighted and concerned by the emerging
international law aiming to enhance the level of protection for
child, reducing exploitative nature of early unions by linking
them with slavery, human trafficking and forced labour. Thus,
this section will: (1) review the relevant regional and international
legal instruments, (2) provide roadmaps for NGOs and activists to
utilise the reporting and monitoring mechanisms, and finally, (3)
offer successful cases for local actors.

Regional and International Legal
Framework to Combat Child
Marriage

The intersection of child marriage with slavery, human
trafficking and forced labour points to the different kinds of
human rights violations. In De Silva-De Alwis (2007, pp. 25-30)
“Rights Framework For Combating Child Marriage” for UNICEF,
she analysed how child marriage contravened the rights to
Equality and Non-Discrimination, Free Expression and
Information, Education and Employment, Life, Survival and
Development, and categorised it as gender based violence.



Following her line of thought, Gaffney-Rhys (2011, p. 370) found
that both international and national legislation was insufficient in
“reducing the incidence of child marriage”, and that they should be
accompanied by local strategies and actions. Table 1 thus presents a
chronologically ordered summary of the international legal
dispositions provided in the legal framework she developed; we
limit the table to legal instruments, however, international
organisations' stances and remarks on the instruments’ frailties can
be found in her work.
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Instrument Year Article Content

Universal
Declaration of
Human Rights

Right to marriage
restricted to "men
and women of full
age."

Requirement to
provide free and
full consent.

1948

16 (1)

16 (2)

European
Convention on
Human Rights

1953 12

Right to marriage
restricted to "men
and women of
marriageable age."

UN Supplementary
Convention on the

Abolition of
Slavery, the Slave

Trade and
Institutions and

Practices Similar
to Slavery

1957
1 (c)

Abolition of
marriage when a
woman is not given
the possibility to
refuse or when
given in marriage as
a form of payment.

2

States to establish
"suitable minimum
ages of marriage"
and facilities where
both parties can
effectively express
consent.

Table 1
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Instrument Year Article Content

UN Convention on
Consent to
Marriage,

Minimum Age of
Marriage and

Registration of
Marriages

Requirement to
provide free and
full consent.

1962

1

2

International
Convention on

Civil and Political
Rights

1966 23 (2)

Right to marriage
restricted to "men
and women of
marriageable age."

International
Covenant on Social,

Economic and
Cultural Rights

1966 10 (1)
Requirement to
provide free and
full consent.

States must "take
legislative action to
specify a minimum
age for marriage."

American
Convention on
Human Rights

1969

17 (2)

Right to marriage
restricted to "men
and women of
marriageable age."

17 (3)

Requirement to
provide free and
full consent.

Convention on the
Elimination of all

Forms of
Discrimination
Against Women

(CEDAW)

1975 16 (1)(b)

Requirement to
provide free and
full consent.

16 (2)
Legal nullification
of child marriage
or betrothal;
requirement to
establish a
minimum age for
marriage.
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Instrument Year Article Content

Convention on the
Rights of the Child

Child defined as a
person below
eighteen, unless
applicable legal
majority is earlier1989

1

2 (1)

7 (1)

Obligation to
register children
immediately after
birth.

19

Forbids sex
discrimination.

24

Right to health and
"protection from
harmful traditional
practices" (among
them, child
marriage).

Human Rights
Committee (CCPR)
General Comment

28

1975

28 Right to education.

34
"Protection from
sexual exploitation
and sexual abuse."

"Prohibits all forms
of physical or
mental violence,
injury, abuse,
maltreatment or
exploitation."

2000 Paragraph 
23

Link between
consent ("informed
and uncoerced
decision") and
minimum age.

(Source: Gaffney-Rhys, 2011, pp. 363-367.)
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India is a current member of the UN Human Rights Council’s
(HRC) in 2018 with a three-year term. India has ratified the nine
core international human rights treaties, including affiliated
optional protocols; therefore, the Indian government is subject to
the HRC reporting and monitoring mechanisms, including the
Universal Periodic Review, Treaty Body monitoring, and Special
Procedures that examine the implementation of these human rights
treaties.

United Nations Human Rights
Council  and UN Reporting and
Monitoring Mechanisms

Universal Periodic Review (UPR)

India is obligated to provide regular official reports to the UN,
especially the HRC to review its progress in realising and protecting
human rights derived from the UN Charter, UDHR, other human
rights instruments it has ratified, and the State’s voluntary pledges
and commitments on human rights (OHCHR, n.d.). 

Established with the HRC, the UPR is conducted by the UPR
Working Group which encourages the Member State to take part in
the discussion/dialogue with the reviewed States. The “Outcome
Report” after the review stage includes comments and
recommendations whereby the reviewed State is given
opportunities to consider, accept or simply note them. After the
adaptation of the Outcome Report, the State is held accountable to
implement the recommendations by the civil society, other states
and the HRC (OHCHR, n.d.)



Currently, there are ten Treaty Bodies’ committees of independent
experts to monitor implementation of the core international
human rights treaties in the State Parties. One of the key terms of
references for the treaty is to provide judicial interpretation of the
provisions of its respective human rights treaty by publishing
“general comments” or “general recommendations”. In relation to
the child, early and forced marriage in India, the CEDAW has
recently published the General recommendation No. 35 (2017) on
gender-based violence against women, calling upon all States to
strengthen legislation to reduced forced marriage. Joint general
recommendation No. 31 of CEDAW and general comment No. 18 of
the CRC on harmful practices (2014) highlights the need for states
to create a comprehensive legal framework, policies, adequate
budgets, and improve law enforcement and data collection, and the
CEDAW General recommendation No. 30 (2013) on women in
conflict prevention, conflict and post-conflict situations. 
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UN Human Rights Treaty Body: General Comments

UN Treaty Bodies, Corresponding Treaties and
Optional Protocols (OPs) related to India

Committee on Economic, Social and Cultural Rights (CESCR): International
Covenant on Economic, Social and Cultural Rights (3 January 1976)
Human Rights Committee (CCPR): International Covenant on Civil and Political
Rights (23 March 1976) and two OPs (India has not ratified the OPs)
Committee on the Elimination of Discrimination against Women (CEDAW):
Convention on the Elimination of All Forms of Discrimination against Women
(1979) and OP (3 September 1981) (India has not ratified the OP)
Committee against Torture (CAT): Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment (26 June 1987) (India has not ratified the OP
which allows the The Subcommittee on Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (SPT) to visit places of
detention in order to prevent torture and other cruel, inhuman or degrading
treatment or punishment)
Committee on the Rights of the Child (CRC) Convention on the Rights of the
Child (2 September 1990) and its optional protocols (12 February 2002) (India has
not ratified the Optional Protocol to the Convention on the Rights of the Child on a
communications procedure which allows children, groups of children or their
representatives to submit complaints to the Committee)
Committee on Migrant Workers (CMW): International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families (1
July 2003)

(Source: OHCHR Treaty Bodies)

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/35&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/31/CRC/C/GC/18&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/30&Lang=en


Lastly, the UN Human Rights Council also invites external experts-
Special Rapporteurs- provided with country-specific or
thematically focused mandates to investigate issues related to
human rights violations. SRs are not employees of the UN and their
financial independence means that human rights activists and
NGOs can approach them to include the human rights violations
they bring note of, in the annual reports to the HRC and the
General Assembly.
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Special Procedures

The Special Court for Sierra Leone  is the only international court to
have “developed jurisprudence on the crime of forced marriage” (p.
389). Such jurisprudence was built upon two cases:

Armed Forces Revolutionary Council (AFRC Case)  (Prosecutor v Brima,
Kamara and Kanu) ,  2007. 

The Trial Chamber decided to categorise forced marriage under
the crime of sexual slavery.
However, the Appeal Chamber (2008) overruled this and
categorised it under “the separate crime against humanity of ‘other
inhumane acts’”,  considering at the same level of gravity as
“enslavement, torture and rape”. (p. 390)

Revolutionary United Front (RUF Case)  (Prosecutor v. Issa Hassan
Sesay, Morris Kallon and Augustine Gbao) ,  2009.

Supporting the decision of the Appeal Chamber’s decision on the
AFRC case.

Extraordinary Chambers in the Courts of Cambodia
ECCC Case 002 (Prosecutor v. Chea et Ors)

“In 2012, the scope of the trial was determined to be so enormous
that ECCC lawyers were obligated to drop some of the charges
from the indictment, and unfortunately this included the charges
relating to forced marriage.” (p. 391)
In 2013, this decision was reversed and said charges were accepted
once again.
In 2014 the Trial Chamber decided “that forced marriage (and
rape) would be part of the charges laid in the second part of the
trial” for Case 002 (p. 391).

In contrast to the Sierra Leone Cases “where all women were forced
into domestic servitude and sexual slavery” (p. 390), both men and
women were forced married in this case.

O’Brien notes that, although “no statute of any international court or
tribunal contains a provision expressly proscribing forced marriage”, two
situations are worth distinguishing in legal prosecution of forced marriage.

1.

a.

i .

ii .

b.

i .

2.
a.

i .

ii .

iii .

b.

Strategic Litigation and Case Law
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THE ENTRENCHMENT OF
INDIAN CHILD MARRIAGES 
IN AN ECONOMIC CRISIS

If child marriages in India are partly favoured by a social crisis,
they are more deeply entrenched in economic hardships (Girls Not
Brides). The economic distress resulting from the COVID-19
pandemic has resulted in a spike of child marriages in economically
backward areas. In Beed district, Maharashtra it was reported that
households attempted to reduce the number of relatives to take
care of and alleviate financial burdens, by wedding their daughters,
many of them being younger than 18 years old (Radheshyam 2020).
Although 25 million child marriages were averted in 2020, about 25
million girls remain at risk in India due to the economic downturn
caused by COVID-19 (UNICEF, 2021).



Economic approaches to disincentivize child marriages against
economic rewards have demonstrated efficacy. However, solely
economics-based interventions to combat child marriages in India
and in other low-and middle-income countries have revealed
mixed results, notably in the context of cash transfers to families
(Chae and Ngo, 2017). Secondly, legal approaches against child
marriages have shown mixed results as well in many developing
countries and particularly in India where the situation is referred to
as a ‘legal failing’ (Khrishna, 2019). While the Indian Constitution
prohibits marriage for individuals below the age of 18 (Child
Marriage Restraint Act of 1929), shortcomings occur at the local
level in terms of implementation, monitoring and reporting.

In Zambia for instance, cash transfers demonstrated efficacy in
delaying child marriages by making their payment conditional on
girls’ attendance to school (Natali, 2019). Nonetheless, the benefits
of cash transfers are time-limited; as soon as the cash transfers
stop, child marriages resume because the economic situation of
households has rarely positively evolved in the meantime (Chae
and Ngo, 2017). Therefore, the economic grievances remain. 

Finally, community-based and empowerment interventions
register greater effectiveness towards victims by giving them tools
to oppose general discourses on marriages in specific
circumstances. In India, the democratization of Youth Information
Centres (YIC) emphasizing peer education in Uttar Pradesh and
Bihar resulted in a 1.2 years increase in the mean age of marriage
for females which was originally at around 16 years old for both
states (Mehra, 2018). Nonetheless, the scope of peer education’s
benefits is often limited as it is generally addressed to teenagers
while many Indian girls are married as early as 9 years old
(UNICEF, 2020). 

An Assessment of Existing
Interventions’  Effectiveness and
Limits:  the Potential  of Grassroots
Empowerment Approaches
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Combating Child
Marriages by
Encouraging
Empowerment
Interventions Led by
Local Authority
Figures:  the Case of
Malawi

culture with early sexual initiations and
marriage for girls still being performed in
rural settings in parallel to India (UNFPA,
2020). Nonetheless, poverty increasingly
became the main driver of child marriages
in this Eastern African country of 19
million inhabitants (Padatha, 2021). Given
below Table 2 demonstrates the
comparison of both Malawi and Indian
scenarios- demographically, socio-
economically and legal-politically. 
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Malawi registers a high
prevalence of child marriages
that was originally reinforced
by Malawian traditions and  

In contrast to India, Malawi only recently
experienced a legal reform regarding child
marriage but the legal intervention is
subject to obstacles in implementation and
reporting, particularly in rural areas where
child marriages are the most prevalent,
like India. Nonetheless, another approach
to combat child marriages demonstrated
success in Malawi - tackling them through
empowerment campaigns led by local
chiefs.  

Source: Hannah McNeish/Al Jazeera



I N D I A N  C H I L D  M A R R I A G E S  I N  E C O N O M I C
C R I S I S

P A G E  1 5

Malawi India

19,129,952
(Worldometer)

Population (2020)

46% of Malawian
girls were married
before they were
18 and 9% before
they are 15 years
old (OHCHR,
2020)

Prevalence of child
marriages (as of

2020)

The prevalence of
girls getting married
before age 18 has
declined from 47% to
27% between 2005-
2006 and 2015-2016
(UNICEF 2017). 
Girls in rural areas
within the age-group
of 15-19 years
continue to account
for 57% of all married
children (Child Rights
and You, 2020)

Table 2

1,380,004,385
(Worldometer)

Poverty Rate
(2020)

70.3% of Malawians
live under the
national poverty
line (World Bank,
2020)

21.9% of the Indian
population lives
under the national
poverty line
(World Bank, 2021)

Legal protection
against child

marriage 

In 2017, child
marriage (below
age 18) has been
prohibited by the
Malawi
Constitution.

The Child
Marriage Restraint
Act of 1929 in the
Indian
Constitution
prohibits marriage
for individuals
below 18.
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Malawi India

The chinamwali rituals
encourage girls’ early
sex initiation to mark
their transition into
adulthood. Most ritual
sexual intercourse is
completed without
protection, resulting in
girls’ pregnancy and
subsequent marriage
to alleviate the
financial burden on
their parents'
households. Child
marriage concerns
both girls and boys,
but with a higher
prevalence for girls
because of the
chinamwali. 

Traditions
enforcing child

marriage 

The high cost of
dowry on brides’
families encourages
girls’ families to marry
them off early, both to
reduce the amount of
the dowry due to their
younger age, but also
to alleviate financial
charges related to
taking care of girls to
invest in sons instead.

Authority figures
at the grass-

roots/villages level

Chiefdoms - perform
informal traditional
authority in villages
and chiefs are the
head of the customary
laws. The title of chief
is accessible to both
men and women and
is hereditary but not
linear. Hence, when a
chief dies or steps
down, candidates with
chief blood are
curated and elected by
a council regrouping
chiefs from the same
district. 

Gram panchayats -
political institutes,
acting as cabinets of the
villages. 
They are the lowest
level of Panchayat Raj
institutions (PRIs) and
have a legal authority
established in the 73rd
Constitutional
Amendment of 1992. 
Members are elected
for a five-year term
and candidacy is
virtually open to
everyone, although
Gram panchayats
persistently remain
male-dominated.
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In Malawi, chiefs perform an
informal authority that is that
they rule in parallel to civil
authorities. However, they are
the guardians of the customary
laws and as such have the
authority to dissolve customary
marriages. Hence, Senior Chief
Theresa Kachindamoto took the
unprecedented initiative in 2017
to annul the customary marriages
of underage girls and boys. As of
2019, the chief annulled over

3,500 child marriages in the Dedza district where she virtually rules
over 900 000 people (Flanagan, 2019). The chief has also become
an active partner of UNICEF for female education in her district
(UN Women, 2017). 

Senior Chief Theresa Kachindamoto: the Woman
Leader who Dissolved Hundreds of Child Marriages in
Malawi

How are these grass-root leadership empowerment
initiatives applicable in India? 

In India, Gram Panchayats are decentralized political power in
villages. If they are limited in their prerogatives to the application
of civil laws and have no authority over customary practices,
including customary marriages, they remain respected by the
populations. Gram Panchayats cannot annul child marriages but
can build programs to combat and actively monitor them.
However, Gram Panchayats remains dominated by male members
and fails in effectively addressing a fundamentally patriarchal
phenomenon. 
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POLICY
RECOMMENDATIONS

In 2017, the Supreme Court of India interpreted the exception
to the provision criminalizing rape in Section 375 of the
Indian Penal Code so as to protect girl children from marital
rape. Previously, the Exception 2 to Section 375 excluded
“marital rape” from the ambit of prosecution, stating that a
man having sex with his wife, not below the age of 15 years,
would not be classified as rape. This exception in the case of
Independent Thought v. Union of India was read down, to
bring the provision into consonance with the age of consent
being identified as 18 years. Despite laws criminalizing child
marriage, with penalties for parents/guardians and adult
grooms facilitating a child marriage, there are many hurdles to
enforcement. While child marriage is banned under civil law,
it is permissible under the Hindu Marriage Act and Muslim
Personal Law, creating confusion and non-compliance with
the minimum age of marriage. 

Strengthening Legal Intervention in India 1

Empowerment interventions through authority figures at the
local level have demonstrated a rapid shift in attitudes and
practices of child marriage in Malawi. India’s village Gram
Panchayats has a patriarchal structure, with the dominant-
caste men playing the most active role in the political process,
thus contributing to the oppression of women in the village. It
is necessary for women to actively participate in village
panchayats as empowered leaders who promote cost-benefit
analysis of delaying girls’ marriages towards households.

Empowerment interventions at the grassroots
level: enforcing greater women representation and
shitting cultural attitudes in leadership

2



Providing women with incentives like technology and loans to
promote their secondary education will eventually lead to
shifting attitudes. Work opportunities should be created for
women, to increase their economic potential and financial
independence, which can lead to rapid change, since marriage
is often seen as the only option for girls and women who are
financial burdens to their families. Illiteracy in India among
girls and women in India is a major hurdle to be overcome.
The Central and State Governments should work alongside
NGOs at the grassroots level in preventing and annulling child
marriages and support programmes that offer capacity
building to females.

3
Improving formal and informal education on girls’
rights
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Abstract

Forced marriage is one of the most prevalent forms of modern slavery in the 21st century

globally. Child marriage is a form of forced marriage and constitutes one of the three kinds of

forced marriages. India has one of the highest rates of child marriage globally, and India’s

twenty-four million underage child brides constitute nearly half of all child brides in the

world. It is in this context that the present toolkit has been authored to analyse and document

the incidence of forced marriages, especially child marriages in India and study best practices

to combat the phenomenon. To comprehend the reasons which allow the perpetuation of this

abhorrent practice, we examine the socio-cultural context in India and identify patriarchal

practices of dowry and male marriage squeeze in Northern Indian States. We go on to

examine the international and regional legal framework which addresses forced, early and

child marriages in international human rights law. The third part of the toolkit demonstrates

the deep entrenchment of this practice in the economic crisis in India, comparing the

demographical, socio-cultural and legal-political structures in Malawi and India to determine

effective recommendations for Indian scenario. The toolkit concludes with recommendations

to Government Policy Analysts and NGOs for empowerment techniques of victims.
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1. Introduction

The objective of the present toolkit is to analyze the incidence of forced marriages in India- a

continuing form of modern slavery in the 21st century. The question we seek to answer is how

to combat the practice of forced marriages in India. To that end, we examine the

phenomenon of modern slavery, the definition of forced marriages, domestic law identifying

and criminalizing the practice, the international law on the subject matter and provide

evidence of best practices by studying the case of Malawi. The toolkit concludes with

recommendations to Government policy makers and NGOs in India.

1.1. What is Modern Slavery?

Slavery is most typically viewed as an obsolete, pre-modern form of labour practice that has

now been successfully replaced by more humane practices. Though slavery is universally

prohibited, and individual rights are protected through national and international laws, it

persists in several forms and contexts in the modern world, including bonded labour,

traditional slavery, trafficking and forced labour, and is not merely a part of history.1 The ILO

estimated in 2016 that 40.3 million people are in modern slavery, including 24.9 million in

forced labour and 15.4 million in forced marriage.2 It has been found that women and girls

are disproportionately affected by modern slavery and they account for 99% of the victims in

the commercial sex industry.3 The term ‘modern slavery’ is itself not explicitly defined under

international law, but the last few years have seen an intensification in terms of global action

against exploitative forms of coercion referred to as slavery, forced labour, human trafficking

and institutions and practices similar to these. Modern slavery has been used as an umbrella

term to cover these forms of exploitation.

The 2016 Global Slavery Index has defined slavery as “situations of exploitation that a

person cannot refuse or leave because of threats, violence, coercion, abuse of power or

deception”.4 Modern forms of slavery include debt bondage, child slavery, domestic

4 Rego, Radhika, Fiona David, and Jacqueline Joudo Larsen. 2018. Rep. 2018 Insight Series: Forced Marriage.
Walk Free Foundation.
https://s3-ap-southeast-2.amazonaws.com/walkfreefoundation.org-assets/content/uploads/2018/01/30102059/01
_Forced-Marriage-180130.pdf.

3 Ibid.

2 Rep. 2017. Global Estimates of Modern Slavery: Forced Labour and Forced Marriage. Geneva: International
Labour Organisation and Walk Free Foundation.

1 What Is Forced Labour, Modern Slavery and Human Trafficking (Forced Labour, Modern Slavery and Human
Trafficking). ILO. Accessed May 18, 2021.
https://www.ilo.org/global/topics/forced-labour/definition/lang--en/index.htm

3

https://s3-ap-southeast-2.amazonaws.com/walkfreefoundation.org-assets/content/uploads/2018/01/30102059/01_Forced-Marriage-180130.pdf
https://s3-ap-southeast-2.amazonaws.com/walkfreefoundation.org-assets/content/uploads/2018/01/30102059/01_Forced-Marriage-180130.pdf
https://www.ilo.org/global/topics/forced-labour/definition/lang--en/index.htm


servitude, forced labour and forced marriage. The Global Slavery Index has listed India as the

country with the most modern slaves worldwide and the number is estimated at nearly 14

million.5 According to Slavery Index Study on India, the country exhibits ‘the full spectrum

of different forms of modern slavery’, including bonded labour, forced marriages, child

labour and sex trafficking.

1.2. What is Forced Marriage?

Towards answering the question of practices to address and combat forced marriages in India,

it is important to understand the magnitude and meaning of the problem. Forced marriage has

been defined as a union where one or both parties did not consent and often involve forced

labour, sexual exploitation and domestic servitude. There are three main types of forced

marriage: the forced marriage of adults, child marriage or trafficking for marriage.

1.3. The Socio-Cultural Context of India

The prevalence of forced marriages in India is better understood in its socio-cultural context

which perpetrates the practice. Although it is illegal for girls under the age of 18 to marry in

India, the country is home to the largest number of child brides in the world, accounting for a

third of the global total of 12.5 million, according to UNICEF.6 Remarkably, incidence of

child marriages has reduced from 49% to 30% in South Asia over the last decade.7

Dowry is perhaps the most significant and harmful of the practices perpetrating a culture of

forced and child marriages in India, wherein the bride’s family pays the groom and his family

through gifts, the transfer of property or money for them obliging the girl with marriage. The

custom of dowry is strongly rooted in India’s patriarchal construct and despite being declared

illegal, remains a prevalent practice.

Another significant phenomenon exacerbating the practice of forced marriages is the “male

marriage squeeze” in several North Indian States, wherein due to skewed sex ratios resulting

from female infanticide or illegal sex-selective abortions, there is an absence of local women

available for marriage. “Brokers” are employed to facilitate marriages between these men and

7 “Child Marriage around the World.” 2020. UNICEF. UNICEF. March 11, 2020.
https://www.unicef.org/stories/child-marriage-around-world.

6 “Where It Happens: Child Marriage Atlas.” n.d. Girls Not Brides. Accessed May 18, 2021.
https://www.girlsnotbrides.org/about-child-marriage/where-child-marriage-happens/.

5 “India: Global Slavery Index.” 2018. India | Global Slavery Index. Global Slavery Index. 2018.
https://www.globalslaveryindex.org/2018/findings/country-studies/india/.
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women from other Indian States where brides are manipulated, abducted and coerced into

marriage with older, alcoholic, separated, divorced or financially unstable men for cheap

rates.

2. Regional and International Law in Combating Child, Early and Forced

Marriage

To address the phenomenon of forced marriages including child marriages, international

legal frameworks exist which obligate State Parties to implement policies to fulfil their

duties. In ECPAT International and Plan International’s joint report Unrecognised Sexual

Abuse and Exploitation of Children in Child, Early and Forced Marriage (2015), child, early

and forced marriage have been highlighted and concerned by the emerging international law

aiming to enhance the level of protection for child, reducing exploitative nature of early

unions by linking them with slavery, human trafficking and forced labour. Thus, this section

will: (1) review the relevant regional and international legal instruments, (2) provide

roadmaps for NGOs and activists to utilise the reporting and monitoring mechanisms, and

finally, (3) offer successful cases for local actors.

2.1. Regional and International Legal Framework to Combat Child Marriage

The intersection of child marriage with slavery, human trafficking and forced labour points to

the different kinds of human rights violations. In De Silva-De Alwis (2007, pp. 25-30)

“Rights Framework For Combating Child Marriage” for UNICEF, she analysed how child

marriage contravened the rights to Equality and Non-Discrimination, Free Expression and

Information, Education and Employment, Life, Survival and Development, and categorised it

as gender based violence.

Following her line of thought, Gaffney-Rhys (2011, p. 370) found that both international and

national legislations were insufficient in “reducing the incidence of child marriage”, and that

they should be accompanied by local strategies and actions. Table 1 thus presents a

chronologically ordered summary of the international legal dispositions provided in the legal

framework she developed; we limit the table to legal instruments, however, international

organisations' stances and remarks on the instruments’ frailties can be found in her work.

Table 1
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Instrument Year Article Content

Universal Declaration of Human

Rights
1948

16(1)
Right to marriage restricted to "men and

women of full age".

16(2)
Requirement to provide free and full

consent.

European Convention on Human

Rights
1953 12

Right to marriage restricted to "men and

women of marriageable age".

UN Supplementary Convention on

the Abolition of Slavery, the Slave

Trade and Institutions and Practices

Similar to Slavery

1957

1(c)

Abolition of marriage when a woman is

not given the possibility to refuse or

when given in marriage as a form of

payment.

2

Requirement (for States) to establish

"suitable minimum ages of marriage"

and facilities where both parties can

effectively express consent.

United Nations Convention on

Consent to Marriage, Minimum

Age of Marriage and Registration

of Marriages

1962

1
Requirement to provide free and full

consent.

2
States must "take legislative action to

specify a minimum age for marriage".

International Convention on Civil

and Political Rights
1966 23(2)

Right to marriage restricted to "men and

women of marriageable age".

International Covenant on Social,

Economic and Cultural Rights
1966 10(1)

Requirement to provide free and full

consent.

American Convention on Human

Rights
1969

17(2)
Right to marriage restricted to "men and

women of marriageable age".

17(3)
Requirement to provide free and full

consent.

Convention on the Elimination of

all Forms of Discrimination

Against Women (CEDAW)

1975

16(1)(b)
Requirement to provide free and full

consent.

16(2)

Legal nullification of child marriage or

betrothal; requirement to establish a

minimum age for marriage.
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Convention on the Rights of the

Child
1989

1

Child defined as a person below

eighteen, unless applicable legal majority

is earlier.

2(1) Forbids sex discrimination.

7(1)
Obligation to register children

immediately after birth.

19

"Prohibits all forms of physical or mental

violence, injury, abuse, maltreatment or

exploitation".

24

Right to health and "protection from

harmful traditional practices" (among

them, child marriage).

28(1) Right to education.

34
"Protection from sexual exploitation and

sexual abuse".

Human Rights Committee (CCPR)

General Comment 28
2000 Paragraph 23

Link between consent ("informed and

uncoerced decision") and minimum age.

(Source: Gaffney-Rhys, 2011, pp. 363-367.)

2.2. United Nations Human Rights Council and UN Reporting and Monitoring

Mechanisms

India is a current member of the UN Human Rights Council’s (HRC) in 2018 with a

three-year term.8 India has ratified the nine core international human rights treaties, including

affiliated optional protocols; therefore, the Indian government is subject to the HRC reporting

and monitoring mechanisms, including the Universal Periodic Review, Treaty Body

monitoring, and Special Procedures that examine the implementation of these human rights

treaties.

2.2.1.Universal Periodic Review (UPR)

8 “73rd Session - Election of the Human Rights Council (12 October 2018),” Elections and Appointments,
October 12, 2018, accessed May 15, 2021, https://www.un.org/en/ga/73/meetings/elections/hrc.shtml.
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India is obligated to provide regular official reports to the UN, especially the HRC to review

its progress in realising and protecting human rights derived from the UN Charter, UDHR,

other human rights instruments it has ratified, and the State’s voluntary pledges and

commitments on human rights.9

Established with the HRC, the UPR is conducted by the UPR Working Group which

encourages the Member State to take part in the discussion/dialogue with the reviewed States.

The “Outcome Report” after the review stage includes comments and recommendations

whereby the reviewed State is given opportunities to consider, accept or simply note them.

After the adaptation of the Outcome Report, the State is held accountable to implement the

recommendations by the civil society, other states and the HRC.10

2.2.2.UN Human Rights Treaty Body: General Comments

Currently, there are ten Treaty Bodies’ committees of independent experts to monitor

implementation of the core international human rights treaties in the State Parties. One of the

key terms of references for the treaty is to provide judicial interpretation of the provisions of

its respective human rights treaty by publishing “general comments” or “general

recommendations”. In relation to the child, early and forced marriage in India, the CEDAW

10 Ibid 3-6.
9 OHCHR, Maximizing the Use of the Universal Periodic Review at Country Level: Practical Guide 4.

8



has recently published the General recommendation No. 35 (2017) on gender-based violence

against women, calling upon all States to strengthen legislation to reduced forced marriage.

Joint general recommendation No. 31 of CEDAW and general comment No. 18 of the CRC

on harmful practices (2014) highlights the need for states to create a comprehensive legal

framework, policies, adequate budgets, and improve law enforcement and data collection,

and the CEDAW General recommendation No. 30 (2013) on women in conflict prevention,

conflict and post-conflict situations.

(Source: OHCHR Treaty Bodies)

2.2.3.Special Procedures

Lastly, the UN Human Rights Council also invites external experts- Special Rapporteurs-

provided with country-specific or thematically focused mandates to investigate issues related

to human rights violations. SRs are not employees of the UN and their financial

independence means that human rights activists and NGOs can approach them to include the

human rights violations they bring note of, in the annual reports to the HRC and the General

Assembly.

Strategic Litigation and Case Law
O’Brien notes that, although “no statute of any international court or tribunal contains a provision

expressly proscribing forced marriage”, two situations are worth distinguishing in legal prosecution of

forced marriage.

1. The Special Court for Sierra Leone is the only international court to have “developed

jurisprudence on the crime of forced marriage” (p. 389). Such jurisprudence was built upon two

cases:

● Armed Forces Revolutionary Council (AFRC Case) (Prosecutor v Brima, Kamara and

Kanu), 2007.

- The Trial Chamber decided to categorise forced marriage under the crime of

sexual slavery.

- However, the Appeal Chamber (2008) overruled this and categorised it under

“the separate crime against humanity of ‘other inhumane acts’”, considering at

the same level of gravity as “enslavement, torture and rape”. (p. 390)

● Revolutionary United Front (RUF Case) (Prosecutor v. Issa Hassan Sesay, Morris

Kallon and Augustine Gbao), 2009.
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- Supporting the decision of the Appeal Chamber’s decision on the AFRC case.

2. Extraordinary Chambers in the Courts of Cambodia

● ECCC Case 002 (Prosecutor v. Chea et Ors)

- “In 2012, the scope of the trial was determined to be so enormous that ECCC

lawyers were obligated to drop some of the charges from the indictment, and

unfortunately this included the charges relating to forced marriage.” (p. 391)

- In 2013, this decision was reversed and said charges were accepted once again.

- In 2014 the Trial Chamber decided “that forced marriage (and rape) would be

part of the charges laid in the second part of the trial” for Case 002 (p. 391).

● In contrast to the Sierra Leone Cases “where all women were forced into domestic

servitude and sexual slavery” (p. 390), both men and women were forced married in

this case.

Source: O’Brien, 2016, pp. 389-392

3. The Entrenchment of Indian Child Marriages in an Economic Crisis

If child marriages in India are partly favoured by a social crisis, they are more deeply

entrenched in economic hardships (Girls Not Bribes). The economic distress resulting from

the COVID-19 pandemic has resulted in a spike of child marriages in economically backward

areas. In Beed district, Maharashtra it was reported that households attempted to reduce the

number of relatives to take care of and alleviate financial burdens, by wedding their

daughters, many of them being younger than 18 years old (Radheshyam 2020). Although 25

million child marriages were averted in 2020, about 25 million girls remain at risk in India

due to the economic downturn caused by COVID-19 (UNICEF 2021).

3.1. An assessment of existing interventions’ effectiveness and limits: the potential of

grassroots empowerment approaches

Economic approaches to disincentivize child marriages against economic rewards have

demonstrated efficacy. However, solely economics-based interventions to combat child

marriages in India and in other low and middle income countries have revealed mixed results,

notably in the context of cash transfers to families (Chae and Ngo 2017). In Zambia for

instance, cash transfers demonstrated efficacy in delaying child marriages by making their

payment conditional on girls’ attendance to school (Natali, 2019). Nonetheless, the benefits

of cash transfers are time-limited; as soon as the cash transfers stop, child marriages resume

10



because the economic situation of households has rarely positively evolved in the meantime

(Chae and Ngo 2017). Therefore, the economic grievances remain.

Secondly, legal approaches against child marriages have shown mixed results as well in many

developing countries and particularly in India where the situation is referred to as a ‘legal

failing’ (Khrishna 2019). While the Indian Constitution prohibits marriage for individuals

below the age of 18 (Child Marriage Restraint Act of 1929), short-comings occur at the local

level in terms of implementation, monitoring and reporting.

Finally, community-based and empowerment interventions register greater effectiveness

towards victims by giving them tools to oppose general discourses on marriages in specific

circumstances. In India, the democratization of Youth Information Centres (YIC)

emphasizing peer education in Uttar Pradesh and Bihar resulted in a 1.2 years increase in the

mean age of marriage for females which was originally at around 16 years old for both states

(Mehra 2018). Nonetheless, the scope of peer education’s benefits is often limited as it is

generally addressed to teenagers while many Indian girls are married as early as 9 years old

(UNICEF 2020).

3.2. Combating child marriages by encouraging empowerment interventions led by

local authority figures: the Case of Malawi

Malawi registers a high prevalence of child marriages that was originally reinforced by

Malawian traditions and culture with early sexual initiations and marriage for girls still being

performed in rural settings in parallel to India (UNFPA 2020). Nonetheless, poverty

increasingly became a main driver of child marriages in this Eastern African country of 19

million inhabitants (Padatha 2021). Given below Table 2 demonstrates the comparison of

both Malawi and Indian scenarios- demographically, socio-economically and legal-politically.

Table 2

Malawi India

Population (2020) 19,129,952 (Worldometer) 1,380,004,385 (Worldometer)

Prevalence of child marriages

(as of 2020)

46% of Malawian girls were

married before they were 18 and

9% before they are 15 years old

The prevalence of girls getting

married before age 18 has declined

from 47% to 27% between
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(OHCHR 2020) 2005-2006 and 2015-2016

(UNICEF 2017).

Girls in rural areas within the

age-group of 15-19 years continue

to account for 57% of all married

children (Child Rights and You

2020)

Poverty rate (2020) 70.3% of Malawians live under

the national poverty line (World

Bank 2020)

21.9% of the Indian population

lives under the national poverty

line (World Bank 2021)

Traditions enforcing child

marriage

The chinamwali rituals encourage

girls’ early sex initiation to mark

their transition into adulthood.

Most ritual sexual intercourse is

completed without protection,

resulting in girls’ pregnancy and

subsequent marriage to alleviate

the financial burden on their

parents' households. Child

marriage concerns both girls and

boys, but with a higher prevalence

for girls because of the

chinamwali.

The high cost of dowry on brides’

families encourages girls’ families

to marry them off early, both to

reduce the amount of the dowry

due to their younger age, but also

to alleviate financial charges

related to taking care of girls to

invest in sons instead.

Legal protection against child

marriage

In 2017, child marriage (below

age 18) has been prohibited by the

Malawi Constitution

The Child Marriage Restraint Act

of 1929 in the Indian Constitution

prohibits marriage for individuals

below 18

Authority figures at the

grass-roots/villages level

Chiefdoms - perform informal

traditional authority in villages

and chiefs are the head of the

customary laws. The title of chief

is accessible to both men and

women and is hereditary but not

linear. Hence, when a chief dies or

steps down, candidates with chief

blood are curated and elected by a

council regrouping chiefs from the

Gram panchayats - political

institutes, acting as cabinets of the

villages.

They are the lowest level of

Panchayat Raj institutions (PRIs)

and have a legal authority

established in the 73rd

Constitutional Amendment of

1992.

Members are elected for a
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same district. five-year term and candidacy is

virtually open to everyone,

although Gram panchayats

persistently remain

male-dominated.

In contrast to India, Malawi only recently experienced a legal reform regarding child

marriage but the legal intervention is subject to obstacles in implementation and reporting,

particularly in rural areas where child marriages are the most prevalent, like India.

Nonetheless, another approach to combat child marriages demonstrated success in Malawi -

tackling them through empowerment campaigns led by local chiefs.

3.2.1.Senior Chief Theresa Kachindamoto: the woman leader who dissolved hundreds

of child marriages in Malawi

In Malawi, chiefs perform an informal authority that is that they rule in parallel to civil

authorities. However, they are the guardians of the customary laws and as such have the

authority to dissolve customary marriages. Hence, Senior Chief Theresa Kachindamoto took

the unprecedented initiative in 2017 to annul the customary marriages of underage girls and

boys. As of 2019, the chief annulled over 3 500 child marriages in the Dedza district where

she virtually rules over 900 000 people (Flanagan 2019). The chief has also become an active

partner of UNICEF for female education in her district (UN WOMEN 2017).

3.2.2.How are these grass-root leadership empowerment initiatives applicable in

India?

In India, Gram Panchayats are decentralized political power in villages. If they are limited in

their prerogatives to the application of civil laws and have no authority over customary

practices, including customary marriages, they remain respected by the populations. Gram

Panchayats cannot annul child marriages but can build programs to combat and actively

monitor them. However, Gram Panchayats remain dominated by male members and fail in

effectively addressing a fundamentally patriarchal phenomenon.

4. Policy Recommendations

4.1. Strengthening Legal Intervention in India

13



In 2017, the Supreme Court of India interpreted the exception to the provision criminalizing rape in

Section 375 of the Indian Penal Code so as to protect girl children from marital rape. Previously, the

Exception 2 to Section 375 excluded “marital rape” from the ambit of prosecution, stating that a man

having sex with his wife not below the age of 15 years, would not be classified as rape. This

exception in the case of Independent Thought v. Union of India11 was read down, to bring the

provision into consonance with the age of consent being identified as 18 years. Despite laws

criminalizing child marriage, with penalties for parents/guardians and adult grooms facilitating a

child marriage, there are many hurdles to enforcement. While child marriage is banned under civil

law, it is permissible under the Hindu Marriage Act and Muslim Personal Law, creating confusion

and non-compliance with the minimum age of marriage.

4.2. Empowerment interventions at the grassroots

level: enforcing greater women representation

and shitting cultural attitudes in leadership

Empowerment interventions through authority figures at

the local level have demonstrated a rapid shift in

attitudes and practices of child marriage in Malawi.

India’s village Gram Panchayats have a patriarchal

structure, with the dominant-caste men playing the most

active role in the political process, thus contributing to

the oppression of women in the village. It is necessary

for women to actively participate in village panchayats

as empowered leaders who promote cost-benefit

analysis of delaying girls’ marriages towards households.

4.3. Improving formal and informal education on girls’ rights

Providing women with incentives like technology and loans to promote their secondary

education will eventually lead to shifting attitudes. Work opportunities should be created for

women, to increase their economic potential and financial independence, which can lead to

rapid change, since marriage is often seen as the only option for girls and women who are

financial burdens to their families. Illiteracy in India among girls and women in India is a

major hurdle to be overcome. The Central and State Governments should work alongside

11 (2017) 10 Supreme Court Cases 800.
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NGOs at the grassroots level in preventing and annulling child marriages and support

programmes that offer capacity building to females.

Word Count: 3570 words (excluding footnotes)
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