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Executive Summary

This toolkit sheds light on the disparate treatment of refugees entering Europe according to their

origin by looking at the recent episodes along the Polish border - on one hand, the border shared

with Ukraine, and on the other hand the border shared with Belarus. Through theoretical lenses

such as Third World Approach to International Law (TWAIL) and necropolitics, it criticises the

EU's current legal framework regarding its Asylum Policy and recognition of refugee status, and

seeks to serve as a resource for the stakeholders involved in the hosting of refugees in Europe as

a means to advocate for fair and equal treatment of forcibly displaced people regardless of their

background - something that has been seen neither when comparing the Ukrainian flow of

refugees to the one from the Middle East and outer region, nor those displaced by the Russian

invasion who are White and those who are not. This toolkit offers recommendations for NGOs

and humanitarian works, policy-makers, and media outlets in order to combat racial bias in the

treatment and portrayal of refugees.
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Introduction

On 24 February 2022, the Russian military invasion in the Ukraine started. Nearly 5

million people have fled the country and therefore, triggered one of the largest and fastest

refugee movements within continental Europe since the end of the Second World War4. The

situation at the Polish-Belarusian border and the Polish-Ukrainian border in 2021 and 2022,

respectively, paints a grim picture of the differential responses by the European Union (EU).

Most recently, the Member States (MS) of the EU provide public and political support and have

been preparing to receive refugees as they cross borders in their search for safe living

conditions5. Across the EU, public transportation and phone communication is provided for free,

and Ukrainian refugees are allowed to enter the EU without a passport or other valid travel

documents. The public and politicians are mobilising to show solidarity and support for those

fleeing from the invasion of Ukraine. However, this support is not granted for everyone fleeing

from Ukraine, nor for everyone seeking asylum within the EU in the previous years6.

Most refugees from Ukraine find their way into the EU by crossing over into Poland.

Despite seeing political and public support from the Polish government and Polish society for

Ukrainian refugees, not all refugees from Ukraine have been welcomed. Polish nationalists

attacked and abused groups of African, South Asian and Middle Eastern people who had crossed

the Polish borders while fleeing from violence in Ukraine. Nationalist groups in Poland continue

spreading false news about alleged crimes committed by these subgroups. Further, racialized

individuals (particularly Black people) repeatedly reported that they have been suffering

discrimination and violence by Ukrainian forces themselves when trying to leave the Ukraine.

6 “The Ukraine Crisis Double Standards: Has Europe’s Response to Refugees Changed?”

5 “Ukraine: A Paradigm Shift for the EU’s Asylum Policy?,” Hertie School, accessed May 1, 2022,
https://www.delorscentre.eu/en/publications/detail/publication/ukraine-a-paradigm-shift-for-the-eus-asylum-policy.

4 Reilly, Rachael, and Michael Flynn. ‘THE UKRAINE CRISIS Double Standards: Has Europe’s Response to
Refugees Changed?’ Special Reports & Working Papers. Geneva, Switzerland: Global Detention Project, 2 March
2022.
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Their access to buses or trains was denied and physical and verbal aggressions by Ukrainian

forces and volunteers have been experienced7. In particular, Poland has a track record in its

treatment of people fleeing from other conflict zones, focusing on policies and infrastructure to

deter and contain people at borders – for instance, refugees crossing over from the border with

Belarus. Foreigners have already been subject to hatred and violence.8

The sudden open-arm welcome by the EU for people fleeing Ukraine stands in sharp

contrast to the treatment of previous refugee flows from places like Iraq, Syria and Afghanistan.

In late 2021, refugees from Iraq and Afghanistan have been trapped on Belarus’ border with

Poland9. According to EU and Polish authorities, Belarus weaponized the plight of these people,

luring them to Belarus in order to travel on to EU countries as vengeance against sanctions

imposed by the EU. At the Polish border, the guards were brutal in their treatment with these

refugees, and many sustained serious injuries from Polish and Belarusian border guards10. After

19 migrants died, Poland decided to send soldiers to its borders, erected razor-wire fencing and

started the construction of a 186km wall to prevent asylum seekers entering from Belarus. It

further adopted legislation that allows to expel anyone who irregularly crossed its border and

10 Deutsche Welle (www.dw.com), “Belarus-Poland Crisis: Death and Misery at the Border | DW | 18.11.2021,”
DW.COM, accessed May 1, 2022,
https://www.dw.com/en/belarus-poland-crisis-death-and-misery-at-the-border/a-59850493; “ACAPS Briefing Note.”

9 Tim Hatton, “European Asylum Policy before and after the Migration Crisis,” IZA World of Labor, September 9,
2020, https://doi.org/10.15185/izawol.480.

8 “Poland: Refugees Face Chaos, Racism and Risk of Trafficking after Fleeing Ukraine - New Research”; “ACAPS
Briefing Note: Belarus/Poland: Migration Crisis on the Belarus-Poland Border (2 December 2021) - Belarus,”
ReliefWeb, accessed May 1, 2022,
https://reliefweb.int/report/belarus/acaps-briefing-note-belaruspoland-migration-crisis-belarus-poland-border-2-dece
mber.

7 “Amnesty International UK. 2022. ‘Poland: Refugees Face Chaos, Racism and Risk of Trafficking after Fleeing
Ukraine - New Research’. Press release.
https://www.amnesty.org.uk/press-releases/poland-refugees-face-chaos-racism-and-risk-trafficking-after-fleeing-ukr
aine-new.
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banned their re-entry11 – on 2 September 2021 Poland declared a state of emergency along the

border with Belarus12.

Although the difference in treatment cannot be traced back to racism based upon skin

color alone, but the politicisation of terrorism from the Middle Eastern region and the alleged

cultural incompatibility between Middle Eastern and European cultures as well as the argument

of cultural proximity between Ukraine and Poland results in a distinction between refugees. This

distinction is based on cultural and religous assumptions of the country of origin, which is

discriminatory, and thus can be seen as a form of cultural racism. To illustrate these so-called

(in)compatibilities, the cultural bond between Ukraine and Poland can be traced back to the time

when the city of Lviv for example, was part of Poland. After 9/11 and attacks by Islamist

militants in Europe, fear of migrants from these regions has been steadily on the rise13.

EU Asylum Policies

The foundation of existing asylum policy in the EU draws from the Refugee Convention

from 1951. It was conceived after the Second World War, its mass displacement and the

geopolitics of the day. Thus, the Convention originally limited the classification of a ‘refugee’ to

be a ‘European’ facing displacement, a limitation which was later removed via the 1967

Protocol, albeit not unproblematically14. A signatory country of the convention has a duty to

provide access to a process which determines if the applicant is a refugee. If the person is

considered a refugee, the country is obliged to provide protection. The non-refoulement clause

14 Davies, S. E. ‘Redundant or Essential? How Politics Shaped the Outcome of the 1967 Protocol’. International
Journal of Refugee Law 19, no. 4 (17 October 2007): 703–28. https://doi.org/10.1093/ijrl/eem068.

13 Laurel Wamsley, “Race, Culture and Politics Underpin How — or If — Refugees Are Welcomed in Europe,”
NPR, March 3, 2022, sec. Europe, https://www.npr.org/2022/03/03/1084201542/ukraine-refugees-racism.

12 Throssell, Liz. ‘Press Briefing Notes on Poland/Belarus Border’. Press briefing. Geneva: United Nations High
Commissioner for Human Rights, 21 December 2021.

11 “The Ukraine Crisis Double Standards: Has Europe’s Response to Refugees Changed?”
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says that an applicant who is on the territory or in the border region must not be returned where

their life or freedom would be threatened. Between the mid 1980s and 1990s, a lot of

‘unorganised’ applicants led to the sharpening of this policy.

During the late 1990s, the Common European Asylum System (CEAS) was founded

which aimed to harmonise the policies of the individual MS. Of particular importance was to

balance between excluding economic migrants but protecting the rights of refugees that ‘deserve’

(according to the definitions by law) refugee status15. On 3 March 2022, the EU decided in

record time to activate the Temporary Protection Directive to help people fleeing violence in

Ukraine. The Directive offers immediate protection and legal status to millions of people16. The

Directive was introduced in the 1990s to manage large-scale refugee movements during the

Balkan crisis, and hasn’t been activated since - despite having encountered similar large-scale

asylum applications. Without having to apply for asylum, refugees from Ukraine would be

offered up to three years temporary protection in EU countries with rights to residence permit

and access to education, housing and the labour market17.

Asylum Procedure Directive and Regulation

The main aim of the asylum procedure directive is to set out a system that is coherent

across the EU that ensures that clear rules for registering and lodging applications exist. Further,

it sets a time limit for the examination of applications (six months) as well as allows for border

procedures and safe country concepts. The procedure aims to train decision-makers and ensures

access to legal assistance as well as to the provision of adequate support for those in need of

special guarantees. There is also an Asylum Procedure regulation that has been presented in July

17 Dr Christian Kaunert, “The Development of the EU Asylum Policy: Revisiting the Venueshopping,” n.d., 30.
16 “The Ukraine Crisis Double Standards: Has Europe’s Response to Refugees Changed? - Ukraine.”
15 Hatton, “European Asylum Policy before and after the Migration Crisis.”
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2016 which transposes directly into national law. It established a common procedure for

international protection and aims to be fair, efficient and removes incentives for secondary

movements between MS. The regulation presents stricter rules to prevent abuse of the system,

imposes sanctions and consequences for non-compliance and presents clearer rules for the

admissibility checks for safe countries. It aims to harmonise the safe country lists to replace

national safe country lists. It further aims to make asylum and return border procedures more

flexible and effective.18

Understanding Migration and Asylum Policy: TWAIL & Necropolitics

To understand the EU asylum and refugee regime, this toolkit draws on the scholarship

associated with Third World Approaches to International Law (TWAIL)19. Within this toolkit20,

20 TWAIL constitutes a diverse body of scholarship, and thus the working definition and interpretation presented
here is not the only way of approaching international law from a TWAIL perspective. For pertinent studies exploring
the diverse approaches and applications of TWAIL, see for example: Gathii, James T. ‘TWAIL: A Brief History of
Its Origins, Its Decentralized Network, and a Tentative Bibliography’. Trade, Law & Development 3, no. 1 (2011):
42; Okafor, Obiora Chinedu. ‘Critical Third World Approaches to International Law (TWAIL): Theory,
Methodology, or Both?’ International Community Law Review 10, no. 4 (2008): 371–78.
https://doi.org/10.1163/187197308X366614.; Ramina, Larissa. ‘TWAIL – “Third World Approaches to International
Law” and Human Rights: Some Considerations’. Revista de Investigações Constitucionais 5, no. 1 (1 January 2018):
261. https://doi.org/10.5380/rinc.v5i1.54595.. For studies that similarly apply TWAIL within the legal field of
migration, asylum and refugee law, see: Achiume, E Tendayi. ‘Race, Refugees And International Law’. In The
Oxford Handbook Of International Refugee Law, edited by Costello, McAdam, and Foster, 1–15, 2021.; Picozza,
Fiorenza. The Coloniality of Asylum: Mobility, Autonomy and Solidarity in the Wake of Europe’s Refugee Crisis.
New Politics of Autonomy. Lanham: Rowman & Littlefield Publishers, 2021.; ‘Forced Human Displacement, The
Third World and International Law: A TWAIL Perspective’.; . For scholarship that explores the dynamics of race
and racialization in migration and asylum, see: Gutiérrez Rodríguez, Encarnación. ‘The Coloniality of Migration and
the “Refugee Crisis”: On the Asylum-Migration Nexus, the Transatlantic White European Settler
Colonialism-Migration and Racial Capitalism’. Refuge 34, no. 1 (18 June 2018). https://doi.org/10.7202/1050851ar.;
Mayblin, Lucy. Asylum after Empire: Colonial Legacies in the Politics of Asylum Seeking. Kilombo : International
Relations and Colonial Questions. London ; New York: Rowman & Littlefield International, 2017.

19 Important to note, within TWAIL, the use of ‘Third World’ is intentional and as a means for political identification
and action from countries that identify as subordinated against global hegemonic rule, see: Woldemariam, Samuel
Berhanu, Amy Maguire, and Jason Von Meding. ‘Forced Human Displacement, The Third World and International
Law: A TWAIL Perspective’. Melbourne Journal of International Law 20 (2019): 5. Thus, we understand and
support the use of ‘Third World’ as an act of reclamation, self-identification, and a crucial means for cooperation to
resist the subordination of non-European or ‘Western’ countries.

18 “Asylum Procedures,” accessed May 1, 2022,
https://ec.europa.eu/home-affairs/policies/migration-and-asylum/common-european-asylum-system/asylum-procedu
res_en.
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TWAIL is understood as tracing the emergence of international law as it reinforces, upholds, and

expands historic structures of coloniality, thus “analysing the process of international law’s

development, its Eurocentric disposition, its conception of the ‘rest’ as opposed to the West, and

exposing the ways through which international law continues to disadvantage Third World

countries and their people”21. In this way, the EU migration and asylum legislature is understood

as safeguarding the interests of MS in the EU, at the expense of non-EU migrants and

asylum-seekers. Concurrently, to understand how policy impacts Third World migrants and

asylum-seekers themselves, we identify the use of EU migration and asylum law as it constitutes

a racial necropolitics.

The dictation of who lives and who dies, or who is a “living dead”22 captures the

everyday presence of necropolitics in the spaces that control and regulate the temporalities of the

lives of the refugees and asylum seekers. In this way, we draw attention to the huge number of

people living under the shadows of everyday necropolitics, being exploited and deprived, as

evidenced by the upwards of five thousand migrants stuck between the Polish and Belarusian

border with no access to adequate levels of support in November of 202123. For Mbembe, who

coined the term, the main factor behind the expansion of necropolitics in society is racism,

specifically racism as it is perpetuated by the State; racism designed by the Law; racism

administered and incorporated into the society.

Along the Polish border, the influx of Ukrainian refugees juxtaposed with recent arrivals

of refugees from Afghanistan and Iraq has brought forth the inequality and incongruity

experienced by non-White asylum-seekers denied refugee status through restrictive migration

23 ACAPS. ‘Belarus/Poland: Migration Crisis on the Belarus-Poland Border’. Briefing note, 2 December 2021.
https://www.acaps.org/sites/acaps/files/products/files/20211202_acaps_briefing_note_belarus_poland_migration_cri
sis_on_the_border_0.pdf.

22 Mbembé, J.-A., and Libby Meintjes. ‘Necropolitics’. Public Culture 15, no. 1 (2003): 40
21 ‘Forced Human Displacement, The Third World and International Law: A TWAIL Perspective’.
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policies. Foucault noted, “how racism has become the political tool that enables the biological

division of the human species and the justification of the extermination of those considered

inferior”24. This creation of hierarchies and dichotomies classified human life into “cultural

imaginaries”25, and the power structures and cruel border regimes that regulate the lives of these

people rupture the collective and individual life of this group.

‘Migration trap’ or standoff between Belarus and Polish border controls

Thousands of refugees and migrants have been stranded at the border of two east

European countries – Belarus and Poland. This group of people, mainly from Afghanistan and

Iraq, are caught up in the line of fire between the two European nations. There has been a

growing tension because of the so-called ‘illegal migration’ across both borders26 and the surge

in the number of refugees coming from Belarus to Poland27. These borders are one of the ‘main

migratory routes’ to the EU28, and hence people fleeing war and persecution – especially from

the Middle East and Africa – travel long distances to reach these borders to enter the EU in hopes

of safety and security.

Beaten, insulted, and left for dead, these refugees and migrants are met with hostile

push-back policy by the Polish government for years29. They are stuck in a limbo of temporalities

of the vicious cycle of fleeing a homeland, crossing over, applying for asylum, being denied for

29 The National News. 2022.
28 Frontex. Migratory Map. https://frontex.europa.eu/we-know/migratory-map/

27 The National News. 2022.
https://www.thenationalnews.com/world/uk-news/2021/11/18/polands-border-of-despair-as-locals-struggle-to-help-f
reezing-migrants/

26 TRT World. “Poland declares state of emergency in regions bordering Belarus”. September 2021.
https://www.trtworld.com/europe/poland-declares-state-of-emergency-in-regions-bordering-belarus-49666

25 ‘Necropolitics’: 79

24 Pele, Antonio. Achille Mbembe: Necropolitics. Critical Legal Thinking, March, 2020.
https://criticallegalthinking.com/2020/03/02/achille-mbembe-necropolitics/; see also: Foucault, Michel. Society
Must Be Defended: Lectures at the Collège de France, 1975-76. Edited by Mauro Bertani, Alessandro Fontana, and
François Ewald. Translated by David Macey. 1st ed. New York: Picador, 1997, p. 257.
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one, deported or stranded for months and years fighting against everyday necropolitics and

waiting to start a normal life.

The Russian-Ukrainian conflict has exacerbated another very important aspect of

migration – racial profiling. In other words, this conflict has brought to surface the omnipresent

racism in Europe that we all seem to deny in one way or another. This group of refugees is

traumatised by the border control regime, continuously racially discriminated against, painted as

criminals because of their skin colour and place of birth, that puts into perspective the race

dynamics in a biassed Eurocentric asylum system. This production and naturalisation of the

racialized knowledge regarding the ‘Other’30 is socially constructed and embedded in the

structure of the CEAS. Poland, which for years has openly denied entry of refugees and asylum

seekers on its soil, is now welcoming the White refugees from Ukraine. This selectivity in

providing refuge to people needs to be taken into account by the MS’ – not just in theory – but to

be monitored and provided with proper implementation of legal assistance and protection of

refugee rights irrespective of what conflict they are fleeing.

Temporary Protection Directive: Refugee Protection Done (Almost) Right

The Temporary Protection Directive which grants various forms of protection to people

entering EU territory displaced from the conflict in Ukraine comes as a warm welcome, turning

away from asylum policies of necropolitics and instead offering life saving support to displaced

populations. However, this support was not accessible to all, with asylum-seekers from Poland

with African, South Asian, and Middle Eastern background report being discriminated against31

due to their non-White racialized background. In this way, non-White refugees experienced a

31 ‘Poland: Refugees Face Chaos, Racism and Risk of Trafficking after Fleeing Ukraine - New Research’.
30 Said, Edward W. Orientalism. 1st ed. New York: Pantheon Books, 1978.
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racial necropolitics, with their life not receiving the same amount of concern for preservation as

their White counterparts fleeing the same violence. Thus, even a wide sweeping policy

instrument like the Temporary Protection Directive must remain sensitive to disparate

experiences of displacement in accordance to race, along with other factors such as gender, class,

nationality, age, (dis)ability, and so on, in order to avoid enacting necropolitics.

In order to understand the Temporary Protection Directive within the sphere of

international law, the Russian invasion of Ukraine demonstrates a plethora of geopolitical

interests along the historic and contemporary divide between the Soviet ‘East’ and European

‘West’, embodied by the gradually east-ward expansion of NATO membership32. When

contrasted to the refugee policy and recognition (or lack thereof) of migrants crossing the

Belarus border, the Temporary Protection Directive exposes the EU’s and its MS’ interest in

providing support to Ukraine and penalising Russia, thus drawing Ukraine closer in to the

European community – the so-called ‘Europeanization’ of Ukraine33. In this vein, we see how

migration and asylum policy is written in the interest of powerful European states, at the expense

of non-European migrants which leads to the recognition of refugee status that aligns with the

politically constructed recognition of who ‘deserves’ protection. Hence, it is advisable for the

Temporary Protection Directive to be enacted in a manner which is more democratic and cannot

be implemented to pursue EU or MS interests, but rather to respond to the rapid, dire conditions

that asylum-seekers find themselves in.

33 Karpyk, Tamila. Europeanization of Ukraine ‘Mission Unaccomplished’. Vdm Verlag, 2011.; Nehring, Holger. ‘A
Short History of Ukraine’s Relationship with the European Union’. The Conversation. Accessed 23 May 2022.
http://theconversation.com/a-short-history-of-ukraines-relationship-with-the-european-union-178350.

32 Masters, Jonathan. 2022. ‘Ukraine: Conflict at the Crossroads of Europe and Russia’. Council on Foreign
Relations. Backgrounder (blog). 1 April 2022.
https://www.cfr.org/backgrounder/ukraine-conflict-crossroads-europe-and-russia.
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Recommendations

This section provides concluding recommendations for three relevant sectors of

governance actors involved in EU asylum policy, namely: NGOs and those in the field;

policymakers; and media actors. Importantly, recommendations are presented with their most

related actor, but should be understood as relevant and adaptable for anyone.

NGOs & Humanitarian Workers in the field34:

● Reporting protection concerns and being alert to selective or discriminatory behaviour by

government authorities, the public and international bodies and alerting the public and

media about these concerns, as well as documenting them

● Offering legal and social advice, serving as a counterpart for refugees that are facing

discriminatory treatment

● Monitoring human rights in the country of origin and asylum

● Listening to the needs of refugees and including them in the planning of assistance

activities

Policymakers:

● Reconsider the actors involved in the activation process of the Temporary Protection

Directive. There is no role of the European Parliament and is only notified once/if a

decision is made.

● Examine the extremely lengthy procedure required to activate the Temporary Protection

Directive. From a mass influx to the final decision, there are a number of requests,

decisions and assessments to be made that prolongs the activation and makes the

procedure ineffective.

● Adopt an intersectional framework towards asylum policy, which pays attention to the

different experiences according to race, gender, class, (dis)ability, and so on.

34 United Nations High Commissioner for Refugees, “Protecting Refugees: A Field Guide for Ngos (Produced
Jointly by UNHCR and Its NGO Partners),” UNHCR, May 1999,
https://www.unhcr.org/partners/partners/3bb9794e4/protecting-refugees-field-guide-ngos-produced-jointly-unhcr-its
-ngo-partners.html.
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Media actors35:

● Focus on disseminating information regarding root causes of displacement and

consolidating displaced and host population’s interests in the provision of protection,

placing emphasis on asylum-seekers as humans rather than threats through scenes of

militarization, ‘crisis’ management and control along the border which reinforces the

‘us-them’ dichotomy.

● Hold asylum and refugee recognition processes accountable to a standard of fairness

through fact-checking and encouraging informed democratic-public deliberation, and

ensure that different influxes of refugees receive fair and dignified treatment regardless of

country of origin.

● Adoption of a language that does not reinforce power asymmetries between different

refugee groups based on their country of origin, but rather that sheds light on such

inequalities in an attempt to counter them.

35 For excellent supplementary resources relevant for media actors on framing refugees, see: Banulescu-Bogdan,
Natalia. ‘From Fear to Solidarity: The Difficulty in Shifting Public Narratives about Refugees’. Washington, DC:
Migration Policy Institute, 2022; Carling, J. ‘Refugee Advocacy and the Meaning of “Migrants”’. Policy brief.
Peace Research Institute Oslo, 2017; Chouliaraki, L, and T Stolic. ‘Rethinking Media Responsibility in the Refugee
“Crisis”: A Visual Typology of European News’. Media, Culture & Society, Digital Images and Globalized Conflict,
39, no. 8 (2017): 1162–77.
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